This article provides an overview of the most essential issues in trade and culture 5 discourse from a global law perspective. It looks into the intensified disconnect between trade and culture and exposes its flaws and the considerable drawbacks that it brings with it. It is argued that these drawbacks become especially pronounced in the digital media environment, which has strongly affected both the conditions of trade with cultural products and services and cultural diversity in local and global contexts. 10
Trade and culture have been perceived as antagonistic rather than as mutually supportive. Indeed, the pair is often framed as "trade versus culture," and this 20 opposition could be particularly well-observed at the international policy-and law-making scene. With the adoption of the Convention on the Protection and Promotion of the Diversity of Cultural Expressions in 2005, the trade and culture quandary has received a clear institutional dimension. The newly installed apparatus under the auspices of the United Nations Educational, Scientific and 25 Cultural Organization (UNESCO) is meant to offset the efforts of the World Trade Organization (WTO) to progressively liberalize trade, including such in cultural goods and services.
It is the purpose of this article to look into this intensified disconnect between issues of trade and culture and to expose its flaws and the considerable drawbacks 30 
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BURRI that it brings with it. These drawbacks, we argue, become especially pronounced in the digital media environment, which has impacted upon both the conditions of trade with cultural products and services and upon cultural diversity in local and global contexts. In this modified setting, there could have been a number of feasible "trade and culture" solutions-i.e., regulatory designs that whilse enhancing trade 35 liberalization are also conducive to cultural policy. Yet, the realization of any of these options becomes chimerical as the line between trade and culture matters is drawn in a clear and resolute manner.
To explicate the above hypothesis, this article is structured in four sections. The first investigates the UNESCO Convention as a culmination of the efforts 40 to resolve cultural matters outside the WTO. The second section critiques the disconnect between the issues of trade and culture, both in terms of its underlying rationale and in terms of its inadequacy to reflect the changing environment of contemporary media. Section three looks at the law of the WTO in order to see whether indeed the devil is so black as he is painted, or whether there is room 45 for practical solutions. Section four pulls all analytical strings together, offering conclusions and some thoughts on possible routes out of the "trade versus culture" quandary and toward reconciliation of trade and culture.
THE UNESCO CONVENTION: AN APPRAISAL
The Convention on Cultural Diversity was adopted by the 33rd UNESCO General 50 Conference in 2005 and entered into force on March 18, 2007 after a rapid ratification process. 1 It is the pinnacle of multiple-track efforts spread over many years with the objective of providing a binding instrument for the protection and promotion of cultural diversity at the international level. The Convention is thus on the one hand a crystallization of some previous, mostly exhortatory acts in 55 the fields of culture and trade, and of cultural heritage. 2 On the other hand, and more importantly in the present context, the Convention is also a clear reaction to economic globalization, whose advancement has been significantly furthered by the emergence of enforceable multilateral trade rules and whose bearer, the WTO, has been perceived as the very antipode to "culture." In this sense, the UNESCO 60 Convention as a legally binding agreement was meant to counterbalance the WTO and fill "a lacuna in public international law regarding cultural values." 3 In both of the above aspects, the UNESCO Convention is said to be a remarkable success for those state and nonstate actors, who can be collectively referred to as proponents of the "cultural exception" doctrine 4 and who have argued fervently 65 for many years that cultural products are not just commodities but "reflect who we are as a people, [ . . . ] shape our society, develop our understanding of one another and give us a sense of pride in who we are as a nation." 5 Beyond this rhetoric, however, the odd thing about the Convention is that when one looks at it closely 3 and construes it as a treaty basis for any future undertaking aimed at protecting 70 and promoting cultural diversity, most of the highly optimistic labels that cultural advocates put on it do not stick.
Rights, Not Obligations
As an act of international law, the UNESCO Convention contains certain rights and obligations with varying degrees of binding intensity upon which the Parties 75 have agreed. The UNESCO Convention has, however, precious few obligations, and these are formulated as mere stimuli for the Parties to adopt measures for the protection and promotion of cultural diversity rather than as genuine duties. 6 Lack of action could result at worst in a state being criticized by the Intergovernmental Committee or Conference of Parties on the basis of the state's own 80 report. 7 Despite the extremely limited obligations on the Parties to take action to protect and promote cultural diversity, the Convention formulates an extensive block of rights to that end. Article 6(2) of the UNESCO Convention provides a nonexhaustive list of measures that the Parties may adopt, depicting basically all known cultural policy measures that states put in place, ranging from any "regula-4 BURRI enough to secure the protection and promotion of cultural diversity, leaving some critical elements outside its otherwise generously defined scope of application. Some of these missing elements are related to the centrality of state sovereignty, which is intrinsic to the UNESCO Convention. Indeed, the sovereignty of the State Parties in the cultural field is included as one of the eight guiding principles underpinning the Convention, and all rights and obligations stemming from the Convention are attributed to states. Whereas this is understandable for an intergovernmental treaty, cultural rights do not correspond to national boundaries. 13 It is also disappointing that no specific cultural rights, which states must respect-such as access to education or use of language of choice-did not make it into the text, 14 in particular since they were acknowledged by the earlier but nonbinding UNESCO Declaration on Cultural Diversity. Furthermore, while the Convention does mention indigenous peoples and traditional cultural expressions a few times, 15 the relevant provisions remain declarative in nature and again address not the rights of the indigenous peoples themselves but those of the states whose territory is affected. 16 Besides this ethnocentricity in the formulation of the rights, the UNESCO Convention establishes no specific rights for media organizations, journalists, or individuals. Their interests are to be realized only through state action, if at all. 17 Another vital element omitted from the regulatory domain of the UNESCO 105 Convention, except for the brief remark in the preamble, 18 is intellectual property rights (IPRs). This omission is peculiar since it could be argued that IPRs are the oldest and now the most advanced system put in place with the ultimate goal of fostering creativity. 19 In fact, IPRs strongly influence the creation, distribution, access, and re-use of any cultural content, 20 and in subtler ways impinge upon the 110 entire cultural environment. 21 Ending our critical glimpse of the UNESCO Convention, we concur with Craufurd Smith in saying that what we have "is a document that evades controversy, which establishes general objectives and frames them in purely exhortatory terms. As a political manifesto, with little legal substance, it is hardly an advance on the 115 international declarations on cultural diversity which preceded it." 22 Alternatively, and less sharply, one can plainly say that what made the adoption of the UNESCO Convention possible also emptied it of some of its valuable content. This shows on the one hand the complexity of the issues that arise whenever cultural diversity is to be addressed and on the other hand, in a political context, the starkly dif-120 ferent sensibilities and motivation of the Parties when drafting a legally binding international instrument on cultural matters.
Still, the UNESCO Convention will certainly influence the existing international agreements indirectly in the process of their interpretation. More importantly, the UNESCO Convention is likely to influence the political context of 125 international agreements by changing the power plays in negotiations and by shaping the content of future agreements. With particular regard to the WTO, this has been one of the main stimuli (if not the only one) for a number of states to While the Convention elevates "the status of cultural diversity as a matter of international concern, just as international agreements on the environment and health have helped to underline the importance of these considerations in other international fora such as the WTO," 23 we see this only partially as an advancement toward a better functioning global governance system. Indeed, and here lies our 140 core argument, one can view the UNESCO Convention as part of the problem rather than the solution. As mentioned at the outset, it is a sign of a growing disconnection between issues of trade and culture-a disconnection that does none of these domains any good and does not reflect the developments in contemporary media markets.
145

Flawed Understanding of the Effects of Trade Upon Culture
The debate on trade and culture has been defined by a deeply convoluted (if not to say flawed) understanding of the effects of trade and more broadly economic globalization upon culture. While it is indubitable that "trade generates complex and often contradictory effects," 24 it is equally certain that trade is not a "zero-sum" 150 game, 25 and there are a number of ways in which trade enhances cultural flows and exchanges. In the "trade and culture" discourse, however, the common (and particularly loud) statements are that cultural diversity is becoming impoverished and almost extinguished as the globalized flow of easy entertainment coming from Hollywood dominates and homogenizes. 26 This (mis)conception 27 is difficult to 155 put right or to soften at least. The discussion on "trade values" and "non-trade values" is extremely over politicized and often resembles a clash between two religions that find no channel of communication between them.
In the specific sense of cultural policy making, the debate is additionally burdened with notions of cultural and national identity that lead to national sovereignty 160 susceptibilities. In the subcontext of policy making in audiovisual media, the discussion is further complicated since "one's view on the role of media in society is intimately bound up with one's view of democracy and the proper bounds of governmental power." 28 Ultimately, all these interrelated discourses are in a profound state of transition: endogenously (within the nation-state), "as the audiovisual 6 BURRI sector moves from being a separable and quarantined domain of governance to its enactment as part of a whole-of-government modelling in which it emerges as a service industry in a 'digital economy,"' 29 and exogenously (outside the nation state), as liberalization, migration, and other forces of globalization 30 induce sweeping societal shifts that make modern society increasingly homogeneous 170 across cultures and heterogeneous within them.
Under these circumstances, it is becoming outdated and increasingly inappropriate to apply notions of cultural diversity, which "tend to favour 'billiard ball' representations of cultures as neatly bounded wholes whose contents are given and static. These understandings downplay 'the ways in which meanings and symbols 175 of culture are produced through complex processes of translations, negotiation and enunciation,' as well as by contestation and conflict." 31 To be sure, these are precisely the perceptions of the UNESCO Convention, whose premise is that it is cultural diversity between nations and not within nations that needs to be protected and promoted, and this stance shapes the cultural policy measures taken by the 180 State Parties.
On a more pragmatic level, it needs to be mentioned that in the context of trade and culture, "'the fight [ . . . ] is seldom over "high" culture,' which the US, like many other nations, routinely subsidizes. What is really at stake is control over the flow of, and capacity to profit from, popular culture." 32 What has been a thorn 185 in the side of all "exception culturelle" proponents is the fact that the U.S. content industries have been "America's most successful exporters." 33 A second misapprehension, although not as widely shared as the above and less politically charged, is that technological advances (which drive and are driven by globalization) negatively affect the diversity of cultural expressions demanding 190 more rather than less regulatory intervention. 34 In the context of the now almost ubiquitous digital environment, this view lies upon shaky foundations, as we show in the next section, and reflects the transition dilemmas of media regulation, as noted above.
The Changed Media Landscape
195
When talking about trade and culture in the context of the WTO, the scope of the debate is in fact extremely narrow and has been concentrated almost exclusively on audiovisual services. 35 Despite the considerable economic gains to be reaped from liberalization, nearly all Members, with the notable exception of the U.S., Japan, and New Zealand, have been reluctant to commit. 36 In the ongoing Doha 200 Round, although the intensity of the confrontation has been lessened, there is little likelihood that Members will increase their level of commitments significantly. 37 The unwillingness to commit relates to the perceived need for sufficient room to intervene to safeguard the role of audiovisual media as sustaining the public (1) that some sort of additional regulation is indispensable because of the failures inherent to media markets 38 and (2) that these market failures can be corrected through state measures (as the UNESCO Convention evidently purports). 39 While these assertions can be questioned in all sorts of respects, 40 such discussions often boil down to the problem that both 210 sides speak different languages, and economic arguments are subsumed under the politically driven propositions. 41 Instead of engaging in arbitrary debates, we argue in the following that even if some sort of regulatory intervention were necessary in conventional media markets, this is not completely true for the contemporary media landscape, which has been utterly changed with the advent and wide spread 215 of digital media (in particular the Internet). The argument in support of this thesis is two-pronged and relates on the one hand to the modified mechanisms in digital media markets and on the other to the availability of new modes of creation, distribution, and access to cultural content.
At the core of these changes is the ability of the digital mode to express 220 any type of information (e.g. words, images, or sounds) in binary digits. By reducing information to zeroes and ones, digital representation radically modifies the characteristics of content. For one, it is freed from the need for a tangible medium that contains it and it can be swiftly distributed at almost no cost. A second salient feature that has caused much uproar with both big media conglomerates 225 and small indigenous communities, is the ability to make perfect copies. 42 A third, less noted, but perhaps the furthest reaching characteristic of digital media is that they have changed the way information is organized and accessed. 43 Under the broader category of market-induced modifications in the digital environment, 44 as the reproduction, storage, and distribution of digital media 230 products have a marginal cost close to zero, it becomes economically viable to sell relatively unpopular products. This creates incentives for suppliers to offer a larger and more diverse portfolio including also "non-hit"' titles that appeal to smaller niche audiences. 45 The digital setting also reduces the significant entrepreneurial risk inherent in launching new cultural goods and services 46 (at least for some 235 of them), while making their visibility greater. This is in stark contrast to the substantial storage and distribution costs in the offline world, where the "shelf space"-be it TV prime time or a Christmas cinema weekend-is limited. Traditional media companies have also faced horrendous promotion costs, which were unbearable for smaller producers or individual artists. In the digital 240 ecology, however, the supply and demand are somewhat more easily "connected" as the Internet allows searching through a single point of entry. This search process is also dynamic, and in addition to the conventional search engines, samples, feedback, and other advanced search tools based upon collective intelligence, 47 enables users to discover even new products, eventually widening the diversity of 245 content consumed. 
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In the longer run, as the consumer becomes more empowered to choose as we move from a "push" to a "pul"' mode of content consumption (i.e., from broadcasting to on-demand), it is conceivable that consumer selection will constantly generate new and/or niche products (similarly to the Amazon bookselling 250 platform 49 ). This would have the effect of inducing markets to offer new types of content, including, for instance, archived or original works, documentaries or director's cuts, be they European, American, or African. 50 This may ultimately lead to a higher share of available and effectively consumed "good" works, which, if realized, would be a genuine expression of cultural diversity.
255
The second category of changes due to the properties and the dynamics of the digital space has to do with new modes of production of information, knowledge, and entertainment, whereby users become active creators, individually or as part of the community. 51 Some of this user created content (UCC) reflects the key media policy components of diversity, localism, and noncommercial 52 and may 260 become critical for the attainment of cultural objectives. 53 The changes relate not only to what some call amateurs" 54 but profoundly affect how all artists and culture-makers express themselves, how they communicate with one another and with the public, how cultural content is presented and made accessible, and how it is consumed. 55 
265
Against this backdrop, most of the currently applied "analogue-based" cultural policy measures, which are based primarily on the idea of protecting some "shelfspace" for culturally or nationally distinctive productions by putting up barriers to incoming foreign cultural goods and services, or privileging domestic ones, seem inappropriate, since the digital "shelf-space" is virtually unlimited. Furthermore, 270 if the "pull" model is to become the dominant model of consumption of media content, it is also impossible to "reserve" space for a certain purpose, since it is consumers themselves who decide on the content, its form, and time of delivery. We also need to think about the changed dimensions of markets: while not all markets for media content (be it music, video, or film) will be considered global in 275 the competition law sense, the digital environment does allow searching, finding, and accessing information without linking to the real-life location of the user. 56 This certainly defies standard media regulation thinking, arguing that state intervention should be permitted to the extent that liberalized trade exacerbates market failures, 57 emphasizing among other things the enormous advantage of the U.S. 280 due to the size of its home market.
To wrap up the above arguments, one may legitimately question any cultural policy measure that restricts trade by erecting barriers to incoming foreign cultural goods and services under the conditions of a digital networked environment. If such measures are maintained, we hold that they serve either 285 protectionist 58 or political 59 interests, or are the remnants of the ill-conceived (but politically widely accepted) perception of globalization and its effects upon culture. 
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The digital environment is not, however, a panacea remedying all existing problems related to media. Indeed, we may see the emergence of new problems that 290 require additional regulatory intervention, such as cyber-balkanization, 60 extreme audience fragmentation, and an exacerbated split between digital and analogue households, not only in developing and least developed societies but also in developed societies. As national regulators grapple with these transformations, some of which are still in their infancy, we may see the emergence of new priorities 295 of media regulation, 61 as well as new toolboxes to address them (e.g., no quotas, more subsidies for the creative industries), which are ultimately to be reflected at the international level. 64 Article IV GATT reflected these policies and, while prohibiting quantitative restrictions of imports, 65 it provided for some flexibility with regard to screening cinematograph films. 66 Besides the leeway for screen quotas expressly devised in Article IV GATT, 310 plenty of other norms scattered within the body of the WTO law can be found relevant and allow some flexibility as far as trade in cultural goods and services is concerned. In particularly, the General Agreement on Trade in Services (GATS) offers more wiggle room than the GATT, 67 since the GATS framework involves primarily a "bottom-up" (or "positive list") approach, whereby Members can 315 choose the services sectors and subsectors in which they are willing to make national treatment or market access commitments and can define the modalities of these commitments. In contrast, obligations under GATT regarding national treatment and quantitative restrictions apply across the board, subject to specified exceptions (a "top-down" or "negative list" approach).
THE WTO: THE DEVIL IS NOT SO BLACK AS HE IS PAINTED
320
The scope for domestic measures regarding trade in culture was, however, never found sufficient. 68 The inner tension between trade and culture has always been there, even within the GATT 1947-the WTO's less far-reaching institutional predecessor. This tension led to an explosion during the Uruguay Round (1986−1994), when France and Canada fought the "exception culturelle" battle 325 with the goal of exempting cultural services (in particular audiovisual ones) from the newly created agreement on services. 69 The battle ended with an "Agreement 
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BURRI to Disagree," whereby GATS covers all services sectors but permits significant commitment flexibilities. 70 However, this was no real solution, and cultural proponents were well aware of this. Further liberalization was impending 71 and the 330 MFN exemptions made were at least theoretically limited in time. 72 A particularly hard blow to the cultural exception backers was the Canada-Periodicals case, 73 decided by the Panel and the Appellate Body to the benefit of the U.S., despite the fact that the Canada−U.S. Free Trade Agreement (CUSFTA) 74 envisaged a cultural exception clause.
335
Numerous proposals were advanced before and after the adoption of the UN-ESCO Convention to solve the "culture versus trade" conundrum and make it more like "culture and trade." One could group these suggestions (without claims for an exhaustive listing) into three categories.
The first attempts to insert a link that would connect the law of the WTO to 340 the UNESCO Convention, so that it would ultimately be for the WTO Panels and the Appellate Body to resolve the conflict. One proposition in this context is to introduce a "cultural" exception in the text of the WTO Agreements, similar to the ones existing for accommodating health or environmental concerns. 75 Another suggestion has been to amend the text of the preamble of the WTO Agreement and 345 include the goal of cultural diversity next to that of sustainable development. This would arguably allow a Panel or the Appellate Body to interpret contested trade measures with the overarching objective of cultural diversity in mind, thereby balancing the interests at stake in the concrete conflict. 76 Another option within this category, sketched by Graber, is the creation of a procedural link between 350 the WTO and the UNESCO rules, possibly through a Ministerial Decision, which "would oblige Members, in cases of conflict between trade and culture, to take into account the UNESCO Convention when interpreting and applying WTO law or entering into negotiations leading to an amendment of the WTO framework." 77 In addition to the obvious difficulty of negotiating and adopting all these propos-355 als, is the concern as to whether the WTO adjudicating bodies are the appropriate ones to decide upon such conflicts and whether they can really offer a solution that is comprehensive enough. This is a particularly valid doubt considering the UNESCO Convention's vagueness: to recall, the concept of cultural diversity is not concretely defined in the Convention and there are no clear rights and corre-360 sponding obligations.
The second cluster of suggestions tries to modify the existing body of WTO law, so that it would become more culture-sensitive, i.e., allowing Members to pursue diverse cultural policy measures. In this context, a waiver for cultural policies negotiated under Article IX:3-4 of the WTO Agreement is the most radical 365 of options. It is also the least likely to materializes, since a waiver demands first a clear identification of the sector(s) concerned and second, the support of threequarters of the WTO membership. 78 Other, subtler proposals put forward are in However, as Voon quite rightly notes, all these proposals, besides the obvious difficulty of formulating them in a nonarbitrary and enforceable manner and of obtaining the Members' consent, are "regressive" in that they decrease the already achieved level of liberalization, especially for goods. 82 Moreover, essentially all of these suggestions are "academic" projects and not real politically driven ones 380 that enjoy the support of WTO Members. In fact, as the UNESCO Convention clearly shows, the search for "trade and culture" solutions within the WTO have largely been given up. States are happy to maintain their low level of commitments (especially for audiovisual services) and find the escape to the forum of UNESCO as security in this regard. Despite the impressive number of states that have ratified 385 the Convention, and thus arguably committed to the objective of protecting and promoting cultural diversity, it is highly unlikely that a negotiating bloc within the WTO would form to push for some of the above "cultural" solutions. This is because when one looks at the political economy behind the adoption of the Convention, there is not only one voice. Different states have ratified it for different 390 reasons following their own specific agendas. 83 Against this backdrop, it is perhaps better to consider options that are not so "culturally-coloured."
In this sense, the third category of suggestions we look at envisages amendments to a number of WTO law norms or the introduction of new ones that improve the 395 law of the WTO to reflect more appropriately the changes in the contemporary global space and to be clearer, more transparent, and enforceable. By undergoing this "renovation" process, it is also likely that norms will be put in place that allow simultaneous advancement of trade liberalization goals and consideration of public interests and values of importance to Members and to the international 400 community (including cultural diversity).
In view of the changing media environment, an important avenue for improving the WTO framework could be the reform of the existing services classification. Classification and scheduling issues have long been acknowledged as problematic since the classification system used for services (the W/120 with reference 405 to the United Nations Central Product Classification (CPC) 84 ) is rather inconsistent with the purpose of scheduling, is not detailed enough, has overlapping and/or outdated categories, and has not always been followed by the Members. A clearer, better structured, and up-to-date classification, especially with regard to VJAM_A_573447 608xml-v3.cls April 18, 2011 11:19 12 BURRI the sectors pertinent to culture and the rapidly changing audiovisual and telecom-410 munications areas, can be put high on the list of desiderata. Such an improved system could allow finer-tuned scheduling rather than the existing all-or-nothing" approach. 85 It can also facilitate deeper market access commitments not only in the services sectors, such as computer and telecommunications services, where this may reasonably be expected. 415 Achieving a level of legal certainty with regard to this classification may also contribute to resolving the dilemma of classifying digitally transferred content (e.g. software, games, films, music). Currently and mostly because of the vehemently defended cultural considerations of the European Union (EU), it is not certain whether GATT or GATS applies. Furthermore, even if all parties would agree 420 that the GATS modus is the appropriate one for digital content, it is unclear which service category would apply: online games, for instance, could be fitted into computer and related services, value-added telecommunications services, or entertainment or audiovisual services. 86 This is also true for other new and emerging services, which were not available at the time the GATS was negotiated. 425 As a more comprehensive improvement plan, there is a good deal to be achieved by taking up the unfinished business of the Uruguay Round. The "framework of GATS rules and disciplines is still very much under construction" 87 and needs to be completed with rules on (a) emergency safeguard measures (Article X:1), (b) subsidies (Article XV:1), (c) government procurement (Article XIII:2), and (d) 430 domestic regulation (Article VI:4) .
While all of these projects would make the rules of the GATS finer-grained, thereby allowing also better tuned commitments, new rules on subsidies 88 are to be viewed as particularly appropriate in the context of "trade and culture." The audiovisual sector is one of the traditionally subsidized ones 89 and "often subsidies 435 are the most efficient instrument for pursuing noneconomic objectives," 90 possibly also for the protection and promotion of local or national culture. Furthermore, the U.S. has noted in this respect that "Members may also want to consider developing an understanding on subsidies that will respect each nation's need to foster its cultural identity by creating an environment to nurture local culture," 91 440 so there may be some tolerance already.
Yet, in view of the little progress made so far toward creating horizontally applicable rules on subsidies, the lack of data and, most importantly, the "decidedly limited political appetite for forward movement," it seems apt to argue in favor of elaborating a limited number of ad hoc instruments. 92 This is also the approach 445 followed by Tania Voon, 93 who advocates allowing "a limited exception for Members to impose discriminatory cultural policy measures in the form of subsidies in preference to any other form." 94 Voon argues for a narrow definition of subsidies similar to that for goods in the Agreement on Subsidies and Countervailing Measures, 95 and for allowing both de jure (based on the origin of the service or service 450 supplier) and de facto (based on objective and transparent cultural criteria such as language) discrimination in the granting of subsidies. 
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Finally, in the third category of suggestions, one needs to mention the possibility of inserting competition rules within the WTO legal framework 97 that would deal with market distortions by private undertakings. Such rules could be particularly 455 helpful considering that digital media are by default global in their distribution and new media providers operate regardless of borders. This is however perhaps the least feasible of avenues, bearing in mind the little progress made since Singapore 98 and that the issue was dropped from the Doha agenda. 99 To sum up, while the WTO Agreements have been generally held not to provide 460 sufficient flexibilities or to be capable of accommodating cultural policy measures, there are various ways in which this could be remedied. Unfortunately, the overpoliticized disconnect of regulatory issues of trade and culture renders all these suggestions mere "brain games," highly unlikely ever to be realized. Among these proposals, however, there are also such that are not in themselves culturally 465 motivated but rather seek to improve the overall WTO structure of rules (in particular of the GATS), making it more flexible, comprehensive, and transparent. Using these "neutral" paths, such as improved classification or new rules on subsidies for services, may allow simultaneous framing of both economic and public interest rationales. 470 Unlike the framework of rules, institutions, and procedures created by the UNESCO Convention, the WTO Agreements offer more legal certainty, fairness, and enforceability, and contain mechanisms for evolutionary development through negotiation and adjudication. In this sense, one could argue that, although their focus is not on issues of culture, the WTO Agreements can very well cater for the 475 "trade and culture" ones.
CONCLUSION
The case of "trade versus culture" is becoming increasingly attractive for politicians as the popularity of globalization wanes, in particular in industrialized countries 100 and as national values and interests, especially after the 9/11, gain promi-480 nence. 101 Yet, the politically driven disconnect between trade and culture, while easily justified before the constituencies concerned, is not necessarily beneficial for either the domain of trade or that of culture. The relationship between the two is somehow natural and indeed it has been explicitly recognized by the UNESCO Convention that cultural goods and services have dual natures and constitute on 485 the one hand, commodities that can be traded and are "vehicles of identity, values, and meaning," 102 on the other. A politically laden and increasingly widening gap between issues of trade and culture may be unfortunate, we hold, and may substantially reduce the chances of creating coherent regulatory models, which are trade-conducive, while sufficiently 490 accommodating public interest objectives. This hypothesis is not only a critique of the current approaches but also relates to our premise that a "trade versus culture" 
14
BURRI confrontation does not reflect the practical reality of contemporary cultural content creation, distribution, and consumption. We argued that the digital networked environment, which has now become pervasive, has radically altered the dynamics 495 of cultural content markets, as well as the conditions for creativity and innovation, and may call for a reevaluation of the policy tools for the attainment of cultural diversity. We suggested in particular that any trade restriction may in fact be counterproductive to a thriving cultural environment, and that the focus on "trade versus culture," especially in the classical discussion of audiovisual media services, 500 may be too narrow and may fail to recognize the augmented significance of other domains (such as copyright). We also, and at times harshly, criticized the UNESCO Convention, which in its present form, can be construed as little more than an extension of the "Agreement to Disagree," 103 although framed under a new forum. As "trade in cultural products 505 continues to grow, the Convention [ . . . ] is counterintuitive at best and completely off the mark at worst." 104 In contrast, we held that there are various ways in which the WTO could become more conducive to cultural considerations. The path dependencies relating to audiovisual services and anything to do with culture (and by simplified extension, with national sovereignty) are, however, too strong 510 to allow any forward movement at this stage. Using means that are not necessarily "cultural"' on their face may be (at least partially) a solution to this problem, although being aware of the complexity of the negotiation process, we do not fantasize that there is soon to be a substantial advancement in any of the aspects discussed.
515
The profoundly changed (and changing) media landscape may offer an opportunity to rethink the old "analogue" audiovisual media rules and the wider context of "trade and culture." As national regulators start to grapple with digital media and their regulatory implications, we are likely to observe the emergence of new tools that instead of merely reserving some "shelf-space" for domestic produc-520 tions, foster creativity, interactivity, distribution and reuse of information. 105 The new models would call for readjustment of the international commitments of these states and perhaps press on for some changes within the WTO.
As Galt prognosticates,
. . . consumer sovereignty, technological change, and perhaps another dominant 525 voice within the European Union will prove too powerful to keep in check. The collective hand of EU negotiators will be forced to make further concessions and jumpstart GATS negotiations in the audiovisual sector, perhaps extracting valuable concessions from the United States in other sectors. However, if the "trade and culture" linkage is not squarely addressed soon, the European Union may find itself 530 in a position whereby its concessions in the audiovisual sector are of little value at the negotiating table . . . 
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especially if we bear in mind that the U.S. has already found comfortable solutions for digital media trade in its FTAs. Pressure upon the "cultural exception" exponents is also likely to be exerted by developing countries, which may not be 535 satisfied with the cultural cooperation promises under the UNESCO Convention 107 and actively search for real market access concessions. Such an aspiration would not be misplaced, since "even a cursory look at international trade in cultural products shows" that "developed countries at the forefront of efforts to 'protect' cultural diversity are at the forefront of cultural trade as well." 108 
540
Speculating about the longer term dimension of the relationship between trade and culture, we may very well expect a "return" to the WTO framework as a sort of reconciliation within the pair, but also new domestic regulatory initiatives that address new problems that the digital environment brings about.
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